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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

U.S. BANK NATIONAL
ASSOCIATION, Litigation Trustee of the
Idearc Inc. et al. Litigation Trust,

Plaintiff,

v.

VERIZON COMMUNICATIONS INC.,
et al.,

Defendants.

§
§
§
§
§
§
§
§
§
§
§
§

CIVIL ACTION NO.

3:10-CV-1842-G

PLAINTIFF’S PROPOSED FINDINGS OF FACT AND
CONCLUSIONS OF LAW FOR PHASE 1

COMES NOW the Plaintiff and files this Proposed Findings of Fact and Conclusions of

Law for Phase 1 of the trial of this case scheduled to begin October 15, 2006:

1. The dividend paid to Verizon on November 17, 2006, exceeded the fair market

value of Idearc’s1 assets.

2. The dividend approved by the Defendant Diercksen exceeded surplus and net

profits under which a dividend can legally occur pursuant to Delaware law.2

3. The fair market value of Idearc’s assets on November 17, 2006, was $5.35 billion.

4. The enterprise value of Idearc on November 17, 2006, was $5.35 billion.

1 All references to Idearc are to Verizon Directories Disposition Corporation a/k/a Idearc.
2 See 8 Del. Code Ann. §§ 170, 173 (directors of a company cannot declare or pay a dividend that impairs a
company’s capital); Klang v. Smith Food & Drug Ctrs, Inc., 702 A.2d 150, 153 (Del. 1997) (a transaction impairs
capital if the amount of the distribution exceeds the amount of the corporation’s surplus); 8 Del. Code Ann. § 154
(defining “surplus” as “the excess of net assets over the par value of the corporation’s issued stock”; and defining
“net assets” as “the amount by which total assets exceed total liabilities”); see generally the authority cited in
Plaintiff’s Motion for Partial Summary Judgment [ECF no. 333].
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5. At no time prior to the spin was the board of directors of Idearc properly or fully

constituted.

6. At no time prior to the spin were the articles of Idearc’s incorporation lawfully

amended.3

7. Attached hereto as Exhibit A-1 is a true and correct copy of the articles of

incorporation that were in effect as of the date of the spin on November 17, 2006.

8. Attached hereto as Exhibit A-2 is a true and correct copy of the by-laws of Idearc

that were in effect from when Idearc was formed until the date of the spin, November 17, 2006.

9. Attached hereto as Exhibit A-3 is a true and correct copy of a work sheet by

Idearc’s attorneys showing that no shares of Idearc stock were issued to Verizon before

November 15, 2006.

10. Andy Cottichio lacked actual or apparent authority to sign the Distribution

Agreement.4

11. As of the date of the spin, the debt issued by Idearc was unauthorized.

12. There were material omissions and misrepresentations in the Idearc Form 10,

closing binder, and offering memoranda. This and other acts of Verizon made the trade price of

Idearc stock and debt unreliable indicators of Idearc’s value.

3 See 8 Del. Code Ann. § 241; see also the authority cited in Plaintiff’s Rule 104 Motion to Limit Evidence and to
Strike All of Defendants’ Expert Testimony Based on Market Value of Idearc Stock or Debt (“Rule 104 Motion”)
[ECF no. 509].
4 See 8 Del. Code § 170 (only directors of a Delaware corporation may declare and pay dividends); Gabelli & Co.,
Inc. v. Liggett Group, Inc., 479 A.2d 276, 280 (Del. 1984) (“It is settled law in this state that the declaration and
payment of a dividend rests in the discretion of the corporation’s board of directors in the exercise of its business
judgment . . . .”); 11 William Mead Fletcher, Fletcher Cyclopedia of the Law of Corporation § 5349 (2012) (“The
board of directors cannot ordinarily delegate the authority to declare and pay dividends to officers or an executive
committee.”); see generally the authority cited in Plaintiff’s Reply in Support of Its Motion for Partial Summary
Judgment [ECF no. 390] at 14.
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Plaintiff would respectfully direct the Court’s attention to the full fact findings and

conclusions that are also being filed this date.
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Respectfully submitted,

/s/ Werner A. Powers
Werner A. Powers
State Bar No. 16218800
Robin Phelan
State Bar No. 15903000
Patrick Keating
State Bar No. 00794074
David Taubenfeld
State Bar No. 19679450

HAYNES AND BOONE LLP
2323 Victory Avenue, Suite 700
Dallas, Texas 75219-7673
Telephone: (214) 651-5000
Telecopier: (214) 651-5940

Nicholas A. Foley
State Bar No. 07208620
Douglas J. Buncher
State Bar No. 03342700
John D. Gaither
State Bar No. 24055516

NELIGAN FOLEY LLP
325 N. St. Paul, Suite 3600
Dallas, TX 75201
Telephone: (214) 840-5300
Telecopier: (214) 840-5301
ATTORNEYS FOR U.S. BANK
NATIONAL ASSOCIATION
as Litigation Trustee on Behalf of the
Idearc Inc. et al. Litigation Trust
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CERTIFICATE OF SERVICE

On September 21, 2012, the undersigned electronically submitted the foregoing
document with the Clerk of Court for the U.S. District Court, Northern District of Texas, using
the electronic case filing system of the Court. The undersigned hereby certifies that all counsel
and/or pro se parties of record have been electronically served in accordance with Federal Rule
of Civil Procedure 5(b)(2).

/s/ Werner A. Powers
Werner A. Powers

D-2100144_1
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